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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 
ASHEVBLLE DIVISION 



RAMSEY GROUP INC, 

a North Carolina corporation, 



Plaintiff, 



v. 



Civ.A.No.l:02CV77 



EGS INTERNATIONAL, INC. 

d/b/a ENVTROGUARD, 

DOUGLAS FRAZIER, 

an individual, 

KENNETH COTTON, 

an individual, and 

EXPO POWER SYSTEMS, INC., 

a California corporation. 



I, Howard J. Kuster, Jr., having been duly sworn, state the following under penalty of 
perjury: 

1. I am 58 years old. I have sufficient capacity to testify regarding matters within 
my personal knowledge. I have been a resident of Goldston, North Carolina since 1985. I 
served as a mechanic in the United States Army from 1966 to 1969, during which time I repaired 
and maintained ground vehicles, including tanks, bulldozers, and earth movers. Since retiring 
from the Army, I have worked and/or owned and operated businesses in a variety of technical 
fields, including roofing, air compression, and scuba diving. Currently, I provide consulting 
services relative to a wide variety of mechanical technologies. 
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2. In 1969, after retiring from the Army, I met Kenneth Cotton ("Cotton"), a 
defendant in this action, who trained me for scuba diving certification and scuba diving 
instructor certification. Cotton and I have kept in touch with one another since then. 

3. Being aware of my mechanical background, Cotton contacted me in December 
1998 or January 1999 to discuss the possibility of forming a first response team for battery acid 
spills and other battery-related accidents. At the time, Cotton was an officer in Expo Power 
Systems, Inc., another defendant in this action. Expo Power Systems, Inc. was operating a spill 
containment business under the name "Enviroguard," and it was with regard to Enviroguard that 
Cotton sought my assistance. I told Cotton that a first response team for battery-related accidents 
would be too complicated and expensive to form and operate. Cotton then asked how I would 
design a spill containment system that would comply with a new law regarding spill containment 
systems in industrial battery applications. Cotton told me that the law required the spill 
containment system to include a barrier 4 inches in height, and that Enviroguard was looking for 
an improved spill containment system design that did not require the use cf epoxy floor coatings 
during spill containment system installation. I suggested to Cotton that Enviroguard should 
investigate using swimming pool technology for this application. 

4. In April 1999, Cotton contacted me again, asking me to oversee an installation of 
a spill containment system designed by Enviroguard. The installation was to occur at a Federal 
Express facility in Sacramento, California- Shortly thereafter, I traveled by airplane to 
Sacramento to oversee the installation. A copy of my electronic plane ticket is attached hereto as 
Exhibit 1. When I arrived at the installation, I observed that the spill containment system 
provided by Enviroguard for the installation primarily consisted of a collection of rectangular 
barrier segments that attached to one another and to the floor and a sheet of single-sided, stick- 
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down roofing material that had to be inserted, with one side tacky, between the existing battery 
rack and the floor, and adhered to the floor. I actually performed the installation because the 
Enviroguard installer was unavailable. However, the Enviroguard system was difficult to install 
because the stones in the concrete floor impeded drilling and fastener insertion and the barrier 
was too rigid to conform to the irregular contours of the floor surface. I provided a sample of the 
excess barrier material from this installation to J. Derel Monteith, Jr. of the law firm of Carter 
Schnedler & Monteith, counsel for Ramsey Group, Inc., the plaintiff in this action. 

5. After the Federal Express installation, while I was still in California, I conceived 
a new spill containment system design. My design included "L"-shaped and corner barrier 
segments with slots within the vertical and/or horizontal portions thereof to allow for 
adjustability of rails to avoid stone in the floor, to reduce rigidity of the barrier to enable 
conformity with the floor surface, and to enable use of bookbinder-type clips to secure a liner to 
the barrier. 

6. Still while I was in California, I attended a meeting in the Enviroguard offices 
with Cotton, Douglas Frazier (a defendant in this action) ("Frazier"), Dave Auten, Eric Jones, all 
of whom were Enviroguard employees, and two or three additional Enviroguard employees 
whose names I cannot recall with certainty. At the meeting, I informed everyone attending the 
meeting that the design of the Enviroguard system installed at Federal Express was flawed in 
light of the problems discussed above with regard to rail rigidity and immovability and liner 
installation difficulty. I recommended that Enviroguard use a flexible liner made of swimming 
pool liner material. Frazier indicated that Enviroguard had investigated the pool liner material 
option and found that the material would not conform to Underwriters Laboratories 
specifications for an acidic environment. I then recommended using a flexible liner made of 
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heat-weldable, acid-proof roofing material. I indicated that I would provide Enviroguard with a 
list of suppliers of such material. Also at this meeting, I drew sketches of several versions of the 
"L"-shaped and comer barrier segments I had conceived shortly before. At Frazier's request, I 
revised and completed the sketches after the meeting. My revised and completed sketches 
included a pencil version which I did not provide to Enviroguard because it would not photocopy 
weU, and an ink version that I did provide to Dave Auten of Enviroguard at Frazier's request. 
Copies of the pencil and ink versions of the revised and completed sketches are attached hereto 
as Exhibits 2 and 3, respectively/ Frazier also requested that provide Dave Auten with the list of 
roofing material suppliers after I completed it. 

7. Also during my California visit, Frazier located a firm that performed sonic 
welding for type of in-floor water trough amusement commonly known as a 'lazy river." Frazier 
and I visited the firm. During our visit, Frazier informed me that the spill containment system 
was going to be a profitable product for Enviroguard and that I would be handsomely rewarded 
for my contribution to and collaboration on the product. When Frazier and I returned to the 
Enviroguard offices, I contacted Stan Betts ("Betts* 1 ), a roofing and insulation installer located in 
New Jersey, to ask for the names and contact information of suppliers of heat-weldable roofing 
material. Betts gave me a list of such suppliers during our telephone conference. Betts also 
recommended a specific roofing material known as Elvaloy KEE. A copy of the notes I took 
during ray conversation with Betts is attached hereto as Exhibit 4. To comply with Frazier' s 
prior request, I provided the supplier list to Dave Auten of Enviroguard. In addition, an 
Enviroguard employee researched and generated a list of suppliers of Elvaloy KEE. A copy of 
the Elvaloy KEE supplier list is attached hereto as Exhibit 5. Shortly thereafter, I returned home 
to North Carolina. 
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8. Approximately one year after returning to North Carolina, Cotton contacted me to 
help train Enviroguard spill containment system installers as part of an installation training and 
certification program being formed by Enviroguard. At Cotton's request, I contacted Bob Leslie, 
a battery installer in Florida who was going to run the training and certification program. Bob 
Leslie sent me photographs of an Enviroguard spill containment system installation, which is 
when I first became aware that Enviroguard had adopted my design. Copies of the photographs 
are attached hereto as Exhibit 6. As I was under the impression that the system was still being 
refined, I did not demand payment for my contribution to and collaboration on the Enviroguard 
spill containment system at that time. 

9. Approximately one year after my contact with Bob Leslie, Cotton contacted me 
again, this time to investigate an Enviroguard spill containment system that had failed a fire 
inspection because of leakage through the liner of the system. Soon thereafter, I returned to 
California and assisted with attempts to seal the liner to prevent leakage. I then returned back 
home to North Carolina. 

10. During summer 2003, either Bob Leslie or Cotton told me that Enviroguard had 
obtained a patent on the spill containment system being .sold by Enviroguard. I wrote Frazier at 
Enviroguard to inquire about the patent and to request to be named on the patent. A copy of my 
letter to Frazier is attached hereto as Exhibit 7. Frazier responded to my letter with a letter dated 
July 23, 2003, a copy of which is attached hereto as Exhibit 8. Harold Rubinstein of 
Enviroguard called me and offered me $3,000 to end my involvement in the matter, which I 
refused. Not long thereafter, James G. Gatto ("Gatto"), an attorney for Enviroguard formerly 
with the law firm of Mintz Levin et al. and now with the law firm of Pillsbury Winthrop et al., 
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called me and offered me $5,000 for a quitclaim deed to my interest in the Enviroguard spill 
containment system, which I refused. 

11. I later received a letter from Gatto dated December 4, 2003, asking about my 
contribution to and collaboration on the Enviroguard spill containment system. A copy of the 
December 4 letter from Gatto is attached hereto as Exhibit 9. I responded by sending Gatto a 
letter dated December 10, 2003, a copy of which is attached hereto as Exhibit 10. During this 
time, I had multiple telephone conversations with Gatto, Harold Rubinstein of Enviroguard, and 
another attorney for Enviroguard named Frank Merideth, of the Greenberg Traurig law firm- I 
repeatedly indicated in these conversations that I conceived important contributions to the 
Enviroguard spill containment system without being paid for my contributions beyond a nominal 
fee for my second trip to California. After these conversations, a period of inactivity regarding 
the Enviroguard situation ensued. 

12. In September 2004, at Gatto' s request, I sent Gatto a letter outlining my 
requirements for compensation for my contributions to and collaboration in the Enviroguard spill 
containment system. A copy of my letter to Gatto is attached hereto as Exhibit 11. Gatto 
indicated that he would have to consult with Enviroguard about the matter. I have not received a 
response as of yet 



i 
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DATE: September 22, 2004 




STATE OF NORTH CAROLINA 
COUNTY OF LEE 

I hereby certify that Howard J. Ruster, Jr. appeared before me on the 22 nd day of 
September, 2004, and after being duly sworn, signed the above Affidavit of Howard J. Kuster, 
Jr.. 



NOT#fo.Y PUBLIC ^ 



My commission expires: '^-Qr^ c j ^ *\ 



,„.<"""•»«„, 



(NOTARIAL SEAL)/$/^ 0JA ^ o \ 
\ \*UBL\oJ ! 
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f** ELVALOY® ROOFING SUPPLIERS 

COOLEY ENGINEERED MEMBRANES, INC. 
P.O. BOX 939 
50 ESTEN AVE. 
PAWTUCKET.RI 02862-0939 
(800)444-4023 
" '"" " ~" (401) 724-0490 
CONTACT: STEPHEN SIENER 

v' SEAMAN CORP. a 
•*"* ' 1000 VENTURE BLVD. 
6 - WOOSTER, OH 44691 
(800) 927-8578 
(330)262-1111 
CONTACT: TERRY ANDERSON 

HYLOAD, INC. 
9976 RITTMAN ROAD 
WADSWORTH, OH 44281 
■ (800)457-4056 
(216)334-5022 
CONTACT: JOE NUSSBAUM 

FIRESTONE 

525 CONGRESSIONAL BLVD. 
CARMEL, IN 46032 
(800)428-4442 
(317) 575-7163 
CONTACT: MARTY JOLLY 

FLEX MEMBRANE INTERNATIONAL 
BETHLEHEM DRIVE 
MORGANTOWN, PA 19543 '•' 
(800) 969-0108 
(610) 286-7788 
CONTACT: JOHN DOYLE 




ROORDOC 
(Rented 01/07/97) 
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Dear Doug, 

I spoke to a friend in Florida recently, and I have received some distressing news. The 
battery people down there seem to think that there is some kind of patent battle going on 
over the Enviroguard System. You did not inform me that we had a patent on the system. 

As you are well aware, the original Enviroguard design involved stick down roofing 
and multi-pieced square-boxed walls. It was only after we collaborated and I 
recommended the "L M design walls, as the square boxes did not conform enough to the 
irregularities in the cement floors, and you and I went to the pool manufacturing 
company, where we viewed the sonic seaming procedure. It was soon after that, I 
contacted several friends in the commercial roofing industry and came up with a list of 
names of manufacturers that could supply us with a lining material suitable for use in an 
acid environment. I was also the individual who engineered, among other changes, the 
use of the bookbinder type clips for the top of the system 

I fail to see how there could be a patent for the Enviroguard System that does not bear 
my name. If this was some kind of an oversight, I am sure you will correct it As you 
will recall, there were several others present when I made these design changes and 
worked on the system with you. If you deliberately omitted my name, from the patent, 
for your own reasons, I am confident that I can come up with an appropriate action in 
response. I await your immediate reply- 



Sincerely yours, 



Howard J. Kuster Jr. 
U.S. Army Retired 
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Howard J Kuster Jr. 
P.O Box 481 

Goldston, North Carolina 27252-0481 



Dear Howard, 



Thank you for your letter dated 7-21-03. Your assertions do not coxnport 
with our understanding of the factual history. If you have any 
documents that you believe relate to these issues and support your 
position, please send me a copy and we will review them. 
If we do not hear back from you with any documents, we will consider 
the matter closed. 



Sincerely, 



Douglas Frazier 




EGS International, Enviroguard 
872 Townc Center Drive Pomona. CA 91767-5902 
Email: sales <3>egsind .com URL: www.egsintl.com 
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Cohn Ferris 
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Boston 
Washington 
Wtston 
N* * York 
Nw Haven 
Los Angths 
London 



12010 Stmstt Hills Road 
Smtt 900 

Ktston, Virgma 201PO-S839 
703 464 4800 
703 464 4895 fax 

wmn>.mint\tom 



James G. Garter 
Member 

Dirtcidiaf 703 464 8182 
jQatto%mint%.tom 



December 4, 2003 



Mr. Howard Keuster 
P.O. Box 481 

Goldston, North Carolina 27252 
Dear Howard* 

This is a follow up to our telephone conversations regarding your stated belief that 
you are an inventor of some of the features of the patents that we discussed. As we 
discussed, determining inventorship is a legal question that involves a number of factual 
inquiries. To enable us to make the legal assessment necessary, we need your input on 
the following factual matters. Please try your best to provide factual answers and not 
generalizations, opinions or conclusions. 

1 . When did you first start working with Expo or Enviroguard (hereafter collectively 
"Expo")? 

2. When you first started working with Expo, what was the design of the linered 
containment system and which components were being used? 

3. What, if any, existing ideas or components do you believe you suggested making 
changes to? 

4. What if any new concepts did you first propose to Expo? 

5. Please elaborate on the pool material that you indicated that Doug considered and 
took you to see and what if any problems you identified with that material? 

6. I believe you indicated that Doug had the idea to use sonic welding of the 
comers? Please confirm if that is the case and identify any problems that you 
identified with sonic welding of the corners of the liner. 
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Mr. Howard Keuster 
December 4, 2003 
Page 2 

7. Who had the idea to look at roofing material? What if any investigation did you 
do to find suitable materials. 

8. Please identify the other people who you believe have knowledge of facts or 
documents relevant to these issues. 

9. Please identify and provide us a copy of any documents that you have that relate 
to any of the above. 

1 0. Do you have any physical specimens of any versions of the Expo system. If so, 
we would like to see them. Photos will be okay if you want to keep the actual 



1 1 . Please identify any other facts or documents that you believe may be relevant. 
If you have any questions, please feel free to call me. I appreciate your help in this 



specimens. 



matter. 



Very truly yours, 



Jami 




Gatto 



JGG/mrs 



RES106194vl 
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Howard J. Kuster 
U.S. Army Retired 

P.O. Box 481 
Goldston, NC 27252 




December 10, 2003 



MINTZ LEVIN 
COHEN FERRIS 
GLOVSKY AND 
POPEOPC 

12010 Sunset Hills Road 
Suite 900 

Restoa Virginia 20190-5839 
Dear Mr. Gatto. 

I am in receipt of your letter of December 4, 2003. A review of that oorresponOence leads me to the 
cSsionthat perhaps legal representation on my part should be obtained prior to fully r«sponding to your 
SSore However I wFrespond specifically to question, number 8. To wit Ken Cotton at ttie tome, a 
RharehoWer principal and officer of Expo Power Systems has complete knowledge of the relevant facts and 
^lubs^tiatemerofcal played as "amajor contributor to the Enviroguard product line in general and the 
patented product in particular. 

I believe you still represent Mr. Cotton. In the interest of saving both time and aggravation, I suggest you 
contact himto corroborate what you call "my claim" and to discuss any or all of these issues. 

Thank you, for your interest in this matter. 
Sincerely. 




Cc To File 
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Howard J. Kuster 
U.S. Army Retired 

P.O. Box 481 
Goldston, NC 27252 




Pfllsbury, Winthrope, and Tyson 
Attention Jim Gatto: 
Dear Jim, 

As per our conversation of September 14, 2004, my position is that Enviroguard 
owes me $35,000 for the considerable work I did in creating what Doug Frazier calls "his 
patent" I also feel that I am entitled to at least 5% of all monies originating through sales 
of the products and parts of products throughout the world. 

Although I am willing to give up my rights in this product I still feel that my 
name should appear on the patent. 

In return for payment of the monies long overdue, and contract for my percentage 
I will release to you all rights to my creation. However, I have committed myself to 
responding to the other offer we spoke about within 48 hours. Please be kind enough to 
contact me ASAP. 
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